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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CERBER, Judge: Respondent determ ned deficiencies in,
additions to, and penalties on petitioners’ Federal inconme tax as

foll ows:
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Charl es Y. Choi
Addition to Tax

Year Defi ci ency Sec. 6663
1991 $59, 106 $44, 330

Charles Y. and Jin Yi Choi
Additions to Tax and Penalties

Year Defi ci ency Sec. 6651(a) (1) Sec. 6663
1992 $49, 624 -— $37, 218
1993 34,177 $39, 613 25, 633

The issues remaining for our consideration are: (1) Whether
Charles Y. Choi (petitioner) understated incone for the taxable
year 1991; (2) whether petitioners understated incone for the
taxabl e year 1992; (3) whether petitioner is liable for the civil
fraud penalty under section 6663 for the taxable years 1991; (4)
whet her petitioners are liable for an addition to tax for
delinquent filing of their return for 1993; (5) whether
petitioners are liable for self-enploynent tax on their earnings
from Gene’s Modern Market; and (6) whether petitioners provided
over one-half of the support of Janmes Choi during 1991 and 1992
So as to be entitled to claimhimas a dependent.

FI NDI NGS OF FACT

Petitioner and Jin Y. Choi were married in 1992 and resided

in California at the tine their petition was filed. During 1991

t hrough 1993, petitioner was the sole proprietor of Gene’'s Mdern

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Mar ket (Gene’s), a full-service grocery store. Petitioner
reported Gene’s income and expenses using the cash basis nethod
of accounting. Gene’s was open for business Mnday through
Sunday from9 a.m to 9 p.m Petitioners, along with
petitioner’s brother, father, and nother, worked at Cene’s.

In addition to selling grocery itens, Gene s cashed payrol
checks, personal checks, and third-party checks for a fee of 1
percent of the face anount of the check or $1 for checks under
$100. Gene’'s did not charge a check-cashing fee if cash was
returned in connection with the purchase of groceries. The cash
petitioners used for check cashing was from sal es of nerchandi se,
fees from cashi ng checks, and the proceeds of checks drawn on
Cene’ s deposit account.

Two cash registers were avail able and used at Cene’s.

Al t hough petitioner retained the cash register tapes, he did not
report sales based on themor reconcile the amount of cash in the
register at the end of a day’s operations. |Instead, petitioner
fabricated daily sales summary sheets for CGene’s, which were used
to reflect the gross receipts for Gene’s. The fabrication of
gross recei pts was acconplished by marking up the cost of
inventory and the cost of purchases by 25 percent. Petitioner
di d not physically account for Gene's inventory during the years
inissue. Petitioner did not provide his bookkeeper, M chael

Kim with information about cash purchases or cash sal es of
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Gene’s. Petitioner provided the daily summary sheets to M. Kim
every nont h.

Petitioner knew that the amounts of gross receipts provided
to M. Kimwere |l ess than the actual gross receipts for Gene’s.
As an exanple, the cash register tapes for August 1, 1992,
total ed $2,925.72, whereas petitioner’s sumary sheets given to
M. Kimreflected total sales of $1,325.42. M. Kimprepared
yearly summari es based on the daily summary sheets received from
petitioner and used the summaries to prepare the Schedul es C,
Profit or Loss From Business, for CGene’'s that were included with
petitioners’ Federal incone tax returns. Petitioner did not
provide M. Kimwth the register tapes fromGene’s. In
addition, M. Kimwas provided with inaccurate (understated)
records of cash inventory purchases.

Petitioner’s nmethod of accounting for Gene’s receipts and
expendi tures caused the om ssion and understatenent of incone for
the years in issue. During the exam nation of petitioners’
Federal inconme tax returns, petitioner estinmated and represented
to respondent’ s agent that he had understated Gene’s gross
recei pts by approxi mately $15,000 per nonth. Petitioner, on the
basis of the actual cash register receipts, determ ned that
Gene’ s gross receipts during 1991 and 1992 were $50,000 to
$60, 000 per nmonth or $600,000 to $720, 000 per year, respectively.

On the Schedules C of the 1991 and 1992 incone tax returns, gross
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recei pts of approxi mately $592, 000 and $508, 000, respectively,
were report ed.

The cash used in the operation of Gene’s was maintained in a
safe, and petitioner counted the cash daily. No record of the
cash transactions or cash on hand was nai ntai ned, and the cash
received fromcustoners of Gene’s was not deposited in the bank
accounts maintained for Gene’s. Sonme of the cash receipts from
the operation of Gene’'s were used to pay petitioners’ and their
famly’s household and other |iving expenses.

During the 1991 and 1992 tax years, petitioner maintained
two checking accounts in the name of Gene’s. Petitioner was the
only person with access to the two business accounts. The first
account, No. 162-14996 (the deposit account), was used for
deposits of third-party payroll and personal checks, food stanps,
and W C vouchers that were received in Gene’s grocery busi ness.
No cash deposits were made with respect to the deposit account
during 1991 or 1992.

The second account, No. 161-17636 (the operating account),
was used for CGene’s operating expenditures. Petitioner’s
practice was to fund the operating account by naking w t hdrawal s
fromthe deposit account. During 1991, petitioner drafted checks
made out to “cash” fromthe deposit account in the total anopunt
of $2, 045,900, $625, 700 of which was deposited into the operating

account. During 1992, petitioner drafted checks nade out to
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“cash” fromthe deposit account in the total anpunt of

$1, 293, 600, $582, 200 of which was deposited into the operating
account .

In 1992, petitioner purchased a house in G endale, Arizona,
for $208,250. A downpaynent of $41,650 was made on t he hone.
Petitioner applied for a loan to finance the purchase. He
reflected on the | oan application that the net worth of Cene’s
was $269, 115 and that his nonthly i ncome from Gene’s was $7, 197.
In 1994, petitioner sold Gene's for $259, 790.

On their 1991, 1992, and 1993 incone tax returns,
petitioners reported net profit from Gene’s of $6,696, $13, 363
and $67, 126, respectively. On the 1991 and 1992 returns,
petitioners clained petitioner’s parents and brother as
dependents. Petitioner knew that the gross receipts reported for
1991 through 1993 were understated. He omtted some gross
receipts in order to avoid tax so that he would have nore
retai ned cash.

Respondent conducted a civil exam nation of petitioners’
income tax returns, and petitioners did not provide the internal
revenue agent with the cash register tapes. |Invoices for
pur chases by check were presented, but no invoices were provided
for cash purchases. During the exam nation, petitioner stated

that he was the sole source of support of his parents.
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Because of the inadequacy of petitioners’ records and
accounting practices, respondent reconstructed petitioners’
i ncone using an indirect nethod. Using the bank deposits and
cash expendi tures nethod, respondent determ ned that petitioner’s
unreported incone for 1991 was as foll ows:?

Bank Deposit and Expendi tures Reconstruction for 1991

Bank Deposit Sunmary

Acct. no. 162-14996-— $2, 066, 381
bus. deposit acct.
Acct. no. 161-17636-—- 625, 700
bus. operating acct.
Acct. no. 166-67322—- 4, 600
per sonal checking acct.
Total gross bank deposits 2,696, 681
Add
Per sonal cash expenditures $16, 200
Busi ness cash expenditures 149, 602
Subt ot al 2,862, 483
Subt r act
Checks written to cash
Deposited into operating account $625, 700
Amount of checks not deposited 1,420, 200
Subt ot al 2,045, 900
(%2, 045, 900)
Nont axabl e i ncone (1, 000)
Busi ness gross receipts 815, 583
Per audit $815, 583
Per return 591, 910
Unreported incone 223,673

2 Al of the anpbunts used by respondent in the bank deposits
reconstruction for 1991 and 1992 are supported by facts in the
record of this case.
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Respondent determ ned that petitioners’ unreported incone for
1992 using the bank deposits and cash expenditures nethod was as
fol |l ows:

Bank Deposit and Expendi tures Reconstruction for 1992

Bank Deposit Sunmary

Acct. no. 162-14996-— $1, 298, 435
bus. deposit acct.
Acct. no. 161-17636--— 582, 200
bus. operating acct.
Acct. no. 166-67322-- 35, 430
per sonal checking acct.
Total gross bank deposits 1, 916, 065
Add
Per sonal cash expenditures 2,700
Busi ness Cash Expenditures 85, 671
Subt ot al 2,004, 436
Subt r act
Checks witten to cash
Deposited into operating account $582, 200
Amount of checks not deposited 711,400
Subt ot al 1, 293, 600
(%1, 293, 600)
Nont axabl e deposits (40, 998)
Busi ness gross receipts 669, 838
Per audit $669, 838
Per return 508, 049
Unreported incone 161, 789

Duri ng Novenber 1994, respondent began a crim nal
i nvestigation of petitioner, and on Novenber 25, 1996, petitioner

wai ved i ndictnent and pleaded guilty to crimnal tax evasion
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under section 7201% for 1992. In the process of his plea
agreenent petitioner averred that: (1) He and his spouse had a
substantial incone tax due and owing to the United States for the
year 1992; (2) he evaded tax by filing and causing to be filed
with the Internal Revenue Service a false and fraudul ent Form
1040, U.S. Individual Inconme Tax Return, for the cal endar year
1992 in which he substantially underreported gross receipts; (3)
he acted willfully, with intent to defraud the Governnent of the
tax on the additional unreported incone. Petitioner was
sentenced to 12 nonths in prison and required to pay a $20, 000
fine.

Petitioner’s father obtained a favorable judgnent from a
civil court in Korea on May 17, 1991, which was appeal ed, and the
appeal was dism ssed on May 18, 1993. The paynent of the
judgnent was not available to petitioner’s father and nother

until some tinme during 1993 or 1994.

3 Sec. 7201 provides:

Any person who willfully attenpts in any manner to
evade or defeat any tax inposed by this title or the
paynment thereof shall, in addition to other penalties
provided by law, be guilty of a felony and, upon
conviction thereof, shall be fined not nore than
$100, 000 ($500,000 in the case of a corporation), or
i nprisoned not nore than 5 years, or both, together
with the cost of prosecution.
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OPI NI ON
Al t hough we consider several issues in this case, the two
primary issues involve the reconstruction of petitioners’ incone
for 1991 and 1992 and whet her any part of the 1991 under paynent
of tax is attributable to fraud.* The main thrust of
petitioners’ attack focuses on respondent’s use of a bank
deposits analysis to reconstruct petitioners’ incone.
Taxpayers are required to naintain records sufficient to
show whet her they are liable for Federal incone taxes. See sec.

6001; DiLeo v. Conmm ssioner, 96 T.C 858, 867 (1991), affd. 959

F.2d 16 (2d Cr. 1992). |If a taxpayer fails to keep records, the
Commi ssioner may reconstruct the taxpayer’s incone. See sec.

446(b); Holland v. United States, 348 U. S. 121, 130-132 (1954);

Parks v. Conm ssioner, 94 T.C. 654, 658 (1990).

The records petitioner maintained for purposes of reporting
the incone and deductions of Gene’'s were inadequate. Petitioners
do not argue that the books and records were accurate or

adequate.® Petitioner admtted that he understated the gross

“1n a Dec. 21, 2000, order, respondent’s notion for partial
summary judgnent was granted, and it was held that “petitioner
Charles Y. Choi is estopped fromdenying that he is liable for a
fraud penalty, under section 6663, |.R C., to the extent that
there is any deficiency finally determned to which a fraud
penalty woul d be applicable for the 1992 taxable year.”

> Petitioners have attenpted to discredit respondent’s bank
deposits reconstruction of inconme by offering their own
reconstruction using the percentage markup nethod. The
(continued. . .)
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receipts on the daily sales summaries. In an interviewwth a
revenue agent, petitioner estimated that he coul d have
understated the gross receipts for Gene’s by as nmuch as $15, 000
per nmonth. As of the time of trial, petitioner was not able to
produce nost of the cash register tapes for Gene’s, and no
records of cash bal ances, cash receipts, cash expenditures, or
inventories were mai ntai ned except for a few invoices for cash
purchases of inventory. Because the records for Gene’'s could not
be reconciled with petitioners’ incone tax returns, respondent
reconstructed the gross receipts of Gene’s by neans of the bank
deposits nmethod coupled with the cash expenditures nethod.

The bank deposits and cash expenditures nethods are
acknow edged net hods of reconstructing i ncone. See Parks v.

Conmi ssi oner, supra; N cholas v. Comm ssioner, 70 T.C. 1057, 1065

(1978). Respondent’s bank deposits analysis reflects that
petitioners had substantial unreported income from Gene’s

busi ness operations during 1991 and 1992. Gene’ s was
petitioners’ only source of business inconme. Respondent’s agent
exam ned petitioners’ records and al so perfornmed an anal ysis of
bank deposits for the years in issue. The bank deposits anal ysis

was acconplished by totaling the deposits nade to petitioners’

5(...continued)
percent age mar kup nmet hod of reconstruction is one whereby an
establ i shed base, such as cost of goods sold, is marked up to
reconstruct gross sales or gross receipts.
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t hree bank accounts. Respondent then added petitioners’
identified cash expenditures for personal and busi ness purposes
to the total bank deposits. The total of the bank deposits and
expendi tures was next reduced by the total anount of nontaxabl e
deposits to arrive at petitioners’ annual incone from Gene’s.
Finally, the annual incone was reduced by the incone reported on
petitioners’ returns to arrive at respondent’s determ nation of
petitioners’ unreported i ncone of $223,673 and $161, 789 for 1991
and 1992, respectively.

The itens included in respondent’s reduction for nontaxable
itens included deposits fromthe deposit account to the operating
account, transfers fromother accounts, gifts, and | oans nmade to
t he busi ness or petitioners. The cash for Gene’'s check cashing
cane from busi ness operations. Sone of the cash was from cash
sal es of groceries, and sone was obtained fromthe deposit
account .

Respondent did not attenpt to separately determ ne the
anount of gross receipts fromcash sales of groceries. In
addi tion, respondent considered the entire anount of cash
wi thdrawn fromthe deposit account to be nontaxabl e.

Accordi ngly, respondent’s approach to reconstructing petitioners’
i ncome was conservative, allowi ng petitioners the benefit of the

doubt. In addition, sone of the cash from cash grocery sal es was
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mai ntained in a safe at Gene’s and was used by petitioner and his
famly for personal expenses.

Petitioners argue that additional bank deposits should be
el i m nat ed as nontaxabl e because they represent cash gifts from
petitioner’s parents. Petitioner, his parents, and several close
relatives testified that petitioner’s parents received cash from
Korea, and that cash gifts were nmade to petitioner by his
parents. The record reflects that petitioner’s father had
instituted a lawsuit in Korea and that he had won a judgnent in
his favor. The record also reveals that the judgnent was
appeal ed and that petitioner’s father was successful on appeal,
but the appeal did not conclude until My 1993. Respondent
points out that under the |laws of Korea, petitioner’s parents
were not entitled to expatriate the proceeds of the judgnment from
Korea to the United States. There is also evidence in the record
that certain American Express traveler’s checks did not becone
avai lable to petitioner’s parents until sometinme during 1994.

In an attenpt to show that petitioner’s parents had the
means to make gifts, petitioners offered the testinony of close
relatives (uncles, aunts, etc.), each of whomtestified that on
specific dates in 1991 and 1992 they received | arge anounts of
cash ($20,000 to $30,000) on behalf of petitioner’'s parents. The

W t nesses each stated that they received the cash in stacks of
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$100 bills from unknown individuals who had traveled to the
United States from Korea.

W note at the outset that intrafamly transactions are

subjected to closer scrutiny. Caligiuri v. Conm ssioner, 549

F.2d 1155, 1157 (8th Gr. 1977), affg. T.C. Meno. 1975-319; Perry

v. Comm ssioner, 92 T.C 470, 481 (1989), affd. 912 F. 2d 1466
(5th CGr. 1990). The witnesses’ stories were strikingly simlar,
and, curiously, none of the witnesses knew t he person who gave
themthe alleged currency. W also find it curious that the
all eged deliveries of relatively | arge anounts of currency were
given to different famly intermediaries of petitioner’s parents
and that no deliveries were nade directly to petitioner’s
parents. Finally, there is no docunentary evi dence of the
exi stence of the alleged cash that petitioners argue was infused
into the operation of Gene’s. In particular, the three bank
accounts in this record do not reflect the deposit of any cash.®
Wth respect to petitioners’ cash gift argument, respondent
notes that the all eged cash was not avail able fromthe Choi
famlies’ Korean |awsuit, at very least, until 1993, whereas al
of the witnesses testified to receiving the noney during 1991 and
1992. Because this case involves a reconstruction for 1991 and

1992, it is inperative that petitioners show the infusion of cash

6 The deposit account received check deposits from Gene’s,
and the operating account received transfers fromthe deposit
account .
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in those years to reduce the anmount of the deposits that woul d be
deened incone. Significantly, respondent points out that his
bank deposits reconstruction represents only check deposits
because no cash was deposited into the deposit account for
Cene’ s.

Petitioners attenpt to convince us that sone of the cash
that was used to cash checks canme frompetitioner’s parents, as
opposed to cash fromthe sale of groceries. Admttedly, by
intentionally not relying on the cash register tapes, petitioner
omtted cash sales of groceries fromthe incone reported to
respondent. Respondent, by including all checks that were
deposited into deposit accounts, included sone checks that were
exchanged by Gene’s custoners for cash only or cash and
groceries. Respondent, however, by elimnating all of the
transfers to the operating account, gave petitioners the benefit
of the doubt by allowing all of petitioners’ expenditures,

i ncl udi ng expenses of Gene’s, cash for check cashing, and al so
personal expenses of petitioners and their famly. Considering
respondent’ s conservative approach, it is likely that
respondent’ s reconstruction did not capture some portion of the
i ncone derived fromthe cash sales of groceries. |n connection
Wi th respondent’s bank deposits anal ysis, however, sone incone
from cash sal es may have been included in the cashed checks

deposited in the deposit account. Respondent’s elimnations from
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t he bank deposits analysis would have |ikely addressed any such
inclusion. To the extent any cash from check cashing was a part
of the bank deposits analysis, it is unlikely that it is
attributable to cash gifts frompetitioner’s parents.

We find the testinony offered on this point by petitioners
and their relatives to be self-serving, vague, and
uncorroborated. Petitioner’s parents could not recall the
i ncrenental amounts, dates, or total anount allegedly given to
petitioners and/or infused into Gene’s operation. No gift tax
returns were filed by petitioner’s parents, and no record exists
of the alleged transfers. Additionally, during the years under
consideration, petitioner supported his father and nother, both
of whom worked at Gene’s and |ived under petitioners’ roof. In
t he absence of persuasive evidence and reliable corroboration, we
are not required to accept the self-serving testinony of

interested parties. See Tokarski v. Conm ssioner, 87 T.C. 74, 77

(1986) .

Petitioners, in an attenpt to discredit respondent’s
reconstruction, offered their own reconstruction of incone using
t he percentage markup nethod. They maintain that the percentage
mar kup net hod of reconstructing inconme would nore accurately
reflect petitioners’ incone for the years in issue. 1In
particul ar, petitioners argue that a | arge percentage of the

checks deposited and included in respondent’s bank deposits
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reconstruction was attributable to check cashing and not to the
sal e of nerchandi se.

Petitioners called Patrick Schindele as an expert witness to
provide a report and to testify in support of their argunent.

M. Schindele’ s report contained a reconstruction of Gene’s gross
recei pts using the percentage markup nethod. Hi s approach,
however, was flawed in several respects. Because of petitioners’
i nadequate records, M. Schindele's report, in large part, is
based on assunptions. Many critical assunptions were based on

i nformati on provided by petitioners and not devel oped by M.

Schi ndel e’ s i ndependent anal ysi s.

M. Schindel e had to nake nunmerous assunptions in order to
reconstruct the anmount that he believed represented Gene’ s gross
recei pts. The anobunts used, however, could not be supported or
verified. He also assuned that only a small portion of
custoners’ checks was for the purchase of nerchandi se.

Conversely, he assuned that either nost checks were cashed at
face value or that nom nal anmounts of grocery purchases were
involved in the transactions. Because of petitioners’ |ack of
records, the register tapes in particular, there is no way to
know whet her M. Schindele’ s assunption is correct.

W find M. Schindele’ s assunption that the majority of
custoners who paid by check bought only nom nal anobunts of

groceries and nerely went to Gene’'s for cash to be highly
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unlikely. W also note that Gene’s did not receive a check-
cashing fee if cash was returned in connection with the purchase
of groceries. On the basis of the record, this assunption is, at
best, highly specul ative.

M. Schindel e al so assuned that the cash fromthese check
pur chases descri bed above was “used to cash payroll checks or for
cash purchases of inventory”. In that way, M. Schindele
attenpted to neutralize the possibility of incone reposing in
custoners’ cashed checks. Here again such assunptions are purely
specul ative and unverified. W note that the |ack of records to
support such assunptions was of petitioner’s own naking and was
intended to conceal the true anount of reportable incone.

Because petitioner did not account for Gene' s inventory,
either at the beginning or at the end of a taxable year, and
i nadequate records were kept of cash purchases, it is not
possible to determ ne Gene’ s cost of goods sol d--the base on
whi ch M. Schindel e enpl oyed the percentage nmarkup net hod.

M. Schindele s report was also flawed in connection with
t he anobunt of the percentage markup used. 1In that regard, his
trial testinony conflicted with his witten report. The report
contains the statement that M. Schindele determ ned the
per cent age mar kup through interviews of petitioners and of “sone
of the vendors of Gene’'s Market.” M. Schindele later testified

that he did not interview any of Gene’s vendors to establish the
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mar kup of inventory, and thus he based the anobunt of the
percentage markup entirely on interviews with petitioners.

Because of those flaws and weaknesses, we place no reliance
on petitioners’ expert’s opinion. Moreover, respondent’s bank
deposits anal ysis was properly and conservatively used.
Therefore, petitioners have not shown that the percentage markup
nmet hod they used would nore accurately reflects Gene’s gross
receipts for the years in issue. Accordingly, respondent’s
determ nations with regard to petitioners’ understatenments of
i ncone is upheld for 1991 and 1992.

Havi ng deci ded that there was unreported i nconme for 1991 and
1992, we now consider, for 1991, whether the understatenent was
due to fraud within the neaning of section 6663.7 Respondent
determ ned that petitioner fraudulently and with intent to evade
i ncome tax understated his incone by omtting $223,673 and
$161, 789 of gross receipts for 1991 and 1992, respectively.

Fraud is defined as an intentional wongdoi ng designed to

evade tax believed to be owing. Edelson v. Conm ssioner, 829

F.2d 828, 833 (9th Cr. 1987), affg. T.C. Menp. 1986-223.
Respondent bears the burden of proving fraud by clear and
convi ncing evidence. Rule 142(Db).

In order to prove fraud, the Comm ssioner nust show the

" Respondent has conceded that petitioner Jin Y. Choi is not
liable for the fraud penalty for the 1991 tax year.



- 20 -
exi stence of an underpaynent and that the taxpayer intended to
evade taxes known to be ow ng by conduct intended to conceal,

m sl ead, or otherw se prevent the collection of taxes. Parks v.

Conm ssioner, 94 T.C. at 660-661. In this case, respondent has

shown the exi stence of underpaynents for 1991 and 1992.
The existence of fraud is a question of fact to be resol ved

upon consideration of the entire record. D Leo v. Conm ssioner,

96 T.C. at 874. Fraud is never presuned and nust be established

by i ndependent evidence of fraudulent intent. Edelson v.

Comm ssi oner, supra. Fraud may be shown by circunstanti al

evi dence because direct evidence of the taxpayer’s fraudul ent

intent is sel dom avai |l abl e. Gj ewski v. Commi ssioner, 67 T.C.

181, 199 (1976), affd. w thout published opinion 578 F.2d 1383
(8th Cr. 1978). The taxpayer’s entire course of conduct may
establish the requisite fraudulent intent. Stone v.

Comm ssioner, 56 T.C. 213, 224 (1971).

To deci de whether the fraud penalty is applicable, courts
have consi dered various indicia or “badges of fraud”, which
include: (1) Understatenent of inconme; (2) inadequate books and
records; (3) failure to file tax returns; (4) inplausible or
i nconsi stent expl anations of behavior; (5) conceal nent of assets;
(6) failure to cooperate with tax authorities; (7) engaging in
illegal activities; (9) lack of credibility of the taxpayer’s

testinmony; and (10) dealing in cash. Bradford v. Conm Ssioner,
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796 F.2d 303, 307 (9th Gir. 1986), affg. T.C. Menp. 1984-601;

Recklitis v. Conm ssioner, 91 T.C 874, 910 (1988). This list is

nonexcl usive. Al though no single factor is necessarily
sufficient to establish fraud, the conbination of a nunber of

factors constitutes persuasive evidence of fraud. Solonon v.

Comm ssi oner, 732 F.2d 1459, 1461 (6th Cr. 1984), affg. per

curiamT.C. Meno. 1982-603; MIller v. Conmi ssioner, 94 T.C. 316,

334 (1990).

The record in this case supports our holding that petitioner
fraudulently intended to evade 1991 and 1992 incone tax.
Petitioner was receiving the proceeds from Gene’s, and he
intentionally and consistently understated that inconme. H's
testi nony was evasive and to sone extent not credible.

Petitioner fabricated records of inconme and intentionally

di scarded cash regi ster tapes, which would have shown the true
sales of Gene’s. He concealed incone by fabricating his daily
sal es summary sheets and admtted to respondent’s agents that he
underreported the sales inconme of Gene’s by approxi mately $15, 000
per nmonth. Petitioner dealt in cash and did not maintain records
of his cash transactions involving the purchase of inventory.
Petitioner pleaded guilty to and was convicted of crimnal incone
tax evasi on under section 7201 for the year 1992. In that

regard, we have already held that petitioner is collaterally

estopped from denying that part of the underpaynment for 1992 is
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due to fraud wthin the nmeaning of section 6663. See DiLeo v.

Commi ssi oner, supra at 885-886; Anpbs v. Conmi ssioner, 43 T.C. 50,

54-56 (1964), affd. 360 F.2d 358 (4th G r. 1965).

Respondent has shown by cl ear and convi nci ng evi dence t hat
petitioner fraudulently understated incone for 1991. The classic
indicia of fraud have been shown in this case. Respondent has
shown: A pattern of fraudulent activity; conceal nent; and | arge
consecutive understatenments of inconme. In addition, we have
considered the fact that petitioner pleaded guilty to crim nal
tax evasion for 1992, a year in which the pattern of activity and
gravity of the understatenent were essentially the sane as in
1991.

Respondent al so determ ned that petitioners were liable for
sel f-enpl oynent tax under section 1402 on the earnings from
CGene’s. Earnings fromself-enploynent are incone derived by an
i ndi vidual fromany trade or business carried on by the
individual. Petitioners did not brief® this issue, and there is
nothing in the record showi ng respondent’s determnation to be in
error. Accordingly, petitioners are |iable for self-enploynment

tax on the earnings from Gene’s.

8 Wth respect to the final two issue discussed in this
opinion, petitioners failed to present argunent, reply to
respondent’s argunent, or otherw se discuss the issues in their
briefs. Failure to discuss an argunment on brief has been held to
constitute an abandonnent of the controversy. See Rybak v.

Comm ssioner, 91 T.C. 524, 566 n.19 (1988).
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Finally, respondent disallowed a dependency exenption that
petitioners clained for petitioner’s brother, Janes Choi.
Respondent determ ned that petitioners were not entitled to claim
t he exenption because they had not shown that they provided nore
t han one-half of the support for Janmes Choi as required under
sections 151(c) and 152(a). Petitioners nust show that they
provi ded nore than 50 percent of the support to be entitled to
claimthe dependency exenption for 1991 and 1992. See Morrison

v. Conm ssioner, T.C. Meno. 1975-73; Johnson v. Conm ssioner,

T.C. Meno. 1974-150.

Respondent contends that the evidence shows that Janes Choi
worked full time in Gene’s in exchange for the paynent of his
living expenses. Petitioners did not brief this issue and have
not shown that they provided nore than one-half of Janes Choi’s
support. Accordingly, we hold that petitioners are not entitled
to the cl ai mred dependency exenpti on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




